STATE OF FLORI DA
DI VI SI ON OF ADM NI STRATI VE HEARI NGS
ALEJANDRO PENALOZA,
Petitioner,
VS.

Case No. 02-1663

DEPARTMENT OF CHI LDREN AND
FAM LY SERVI CES,

Respondent .

N N N N N N N N N N N

RECOMVENDED ORDER

Pursuant to notice, a formal hearing was held in this
case by video teleconference on July 30, 2002, with the
parties appearing from M am , Florida, before J. D. Parrish,
desi gnated Adm nistrative Law Judge of the Division of
Adm ni strative Hearings.

APPEARANCES

For Petitioner: Alejandro A. Penal oza, Father
o/ b/ o Al ej andro Penal oza, Son
12205 Northwest Sixth Street
Mam , Florida 33182

For Respondent: Rosenarie Rinaldi, ADLC
Hilda A Fluriach, Esquire
Departnment of Children And
Fam |y Services
401 Nort hwest Second Avenue, N-1014
Mam , Florida 33128

STATEMENT OF THE | SSUE

VWhet her the Petitioner should receive benefits for the

servi ces requested.



PRELI M NARY STATEMENT

On August 3, 2001, the Respondent, Departnent of Children
and Fami |y Services (Departnment), issued a letter notifying
the Petitioner that his request for services could not be
granted. The basis of the denial was the |lack of nonies
available within the limts of the Departnent's appropriated
general revenue funds and the prohibition against spending
funds in excess of its appropriation. The Petitioner tinmely
chal I enged the denial of services and the matter was referred
to the Division of Adm nistrative Hearings for formal
pr oceedi ngs.

At the hearing, the father testified on behalf of his
son's interests. The Departnment presented testinmony from
Evel yn Alvarez and the Respondent's Exhibits 1-3 were received
in evidence.

The Transcript of these proceedings was filed on
Cct ober 2, 2002. The Departnment's Proposed Recomrended Order
was filed on October 15, 2002, and has been considered in the
preparation of this Recomended Order. The Petitioner did not
file a proposed order.

FI NDI NGS OF FACT

1. The Petitioner is a 20-year-old male who has been
di agnosed with nmental retardation. The Petitioner resides

with his parents who provide for his care. Currently the



Petitioner receives nmedical benefits through the father's
health insurance. He also receives sonme funding through
soci al security benefits.

2. The Petitioner is a client of the Devel opnent al
Disabilities Programand his eligibility to receive benefits
is not disputed by the Departnent. The Petitioner is eligible
for benefits. The Petitioner applied for, and has been
deni ed, dental, conpanion, personal care assistance, and
respite benefits.

3. The Petitioner would have received the benefits
requested but for the lack of funding in the appropriations
for the Departnent.

4. Because of the lack of funding, the Departnent
prioritizes those who will receive benefits. Unfortunately,
the Petitioner is on a waiting list for the Medicaid Wiver
Program and the Individual and Fam |y Support Program does
not have sufficient funds appropriated to pay for the services
requested by the Petitioner.

5. The Departnment may not use general revenue funds to
fund services for persons awaiting enrollnment in the Medicaid
Wi ver program

6. The Petitioner's parents need assistance in providing
for the care of their son. The Petitioner nmust be attended

| est he be considered "at risk." The parents have incurred



debt to provide for their son, have pursued all avenues for
assi stance known to them and have unselfishly tended to his
needs. The only way the Petitioner may now receive additional
benefits would be if the parents abandon their son so that he
m ght be deened "in crisis.”

7. The Petitioner did not beconme a client of the
Devel opmental Disabilities Programuntil after July 1, 1999.

CONCLUSI ONS OF LAW

8. The Division of Adm nistrative Hearings has
jurisdiction over the parties to and the subject matter of
t hese proceedings. Section 120.57, Florida Statutes.

9. Section 216.311(1), Florida Statutes, provides:

(1) No agency or branch of state
governnment shall contract to spend, or
enter into any agreement to spend, any
noneys in excess of the anmount appropriated
to such agency or branch unl ess
specifically authorized by |law, and any
contract or agreenment in violation of this
chapter shall be null and void.

10. The Departnment has denonstrated that there are
insufficient funds in the general revenue appropriations to
provi de the services sought by the Petitioner. Since he is
technically not "in crisis” the Petitioner nust wait for the

services for which he is entitled and eligible.

RECOMVENDATI ON

Based on the foregoing Findings of Fact and Concl usi ons

of Law, it is RECOMVENDED t hat the Departnent of Children and



Fam |y Services enter

sought by the Petitioner at

DONE AND ENTERED t his 1st day of Novenber,

Tal | ahassee, Leon County,

COPI ES FURNI SHED

Hil da Fluriach, Esquire
Departnent of Children and
Fam |y Services

401 Nort hwest Second Avenue
Suite N-1020
Mam , Florida 33128

Al ej andro A. Penal oza

c/o Alejandro O Penal oza
12205 Nort hwest 6th Street
Mam , Florida 33182

Jerry Reiger, Secretary

Departnent of Children and
Fam |y Services

1317 W newood Boul evard

Bui l ding 1, Room 202

Tal | ahassee, Florida

a Fi nal

Order denying the benefits
this tine.

2002, in

Fl ori da.

J. D. PARRI SH

Adm ni strative Law Judge

Di vi si on of Adm nistrative Hearings
The DeSot o Bui l di ng

1230 Apal achee Par kway

Tal | ahassee, Florida 32399-3060
(850) 488-9675 SUNCOM 278- 9675
Fax Filing (850) 921-6847

wwv. doah. state. fl . us

Filed with the Clerk of the
Di vi si on of Adm nistrative Hearings
this 1st day of Novenber, 2002.

32399-0700



Josi e Tomayo, General Counsel
Departnment of Children and
Fam |y Services
1317 W newood Boul evard
Bui | di ng 2, Room 204
Tal | ahassee, Florida 32399-0700

Paul F. Flounlacker, Jr., Agency Clerk
Department of Children and
Fam |y Services
1317 W newood Boul evard
Bui |l di ng 2, Room 204B
Tal | ahassee, Florida 32399-0700

NOTI CE OF RIGHT TO SUBM T EXCEPTI ONS

Al'l parties have the right to submt witten exceptions within
15 days fromthe date of this Recommended Order. Any
exceptions to this Recommended Order should be filed with the
agency that will issue the Final Order in this case.



